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OLL 84-3377 
11 September 1984 


MEMORANDUM FOR: General Counsel 

Chief, Litigation and Legislation Division 
Office of General Counsel 


Office of General Counsel 

FROM: 

Deputy cnier. Legislation Division 
Office of Legislative Liaison 

SUBJECT: ACLU Position on H.R. 5164 


STAT 

STAT 


Attached for your information is a copy of last Sunday's 
New York Times articl.e_jtf.hich indicates that the national ACLU 
office is undertaking a review of its support -for our FOIA 
legislation. So that you can have the benefit of knowing the 
objections which are being raised by the Southern California 
ACLU Chapter, I am also attaching a copy of the memorandum 
which the Southern California ACLU Chapter sent to t he national 
office and all ACLU affiliates. We understand from 
that there is no danger of the national office withdrawing its 
support during the remainder of this Congress. 


Attachments 
Distribution : 

Original - Addressee (w/encs) 

1 - C/L&LD/OGC (w/ encs ) 

1 -| \GC (w/encs) 

1 - D/OLL (w/o encs) 

1 - DD/OLL (w/o encs) 

1 - C/DO/OGC (w/o encs) 

1 - OLL Chrono (w/o encs) 

1 - LEG Subject (FOIA) (w/encs) 
1 - K AD Sig ner (w/o encs) 
OLL/LEG/KAD : nqm (11 Sept 84) 



STAT 


STAT 


STAT 


STATl 
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ARTICLE APPEARED 
OK PAGE 


KEtf YORK TIKES 
9 September I98U 


'A.C.L,U. Reviews Support of Information Bill 


-•V 

; ; By DAVID BURNHAM \ * ’ 

Special to Th« Mew Yort Tirom 

WASHINGTON — : The American 
Civil Liberties Union is reviewing its 
support for legislation that would ex- 
empt most of the operational files of 
the Central Intelligence Agency from 
requests under the Freedom of Infor- 
mation AcL . ' 

Norman Dorsen, president of the 
dvil liberties group, said the decision 
to study the bill further was reached 
‘after a lawyer representing the south- 
ern California affiliate of the organiza- 
tion detailed. his opposition at an Aug. 
18 meeting of the union’s executive 
.co mmi ttee. The meeting . followed „ a. 


vote by the California affiliate several 
months ago to oppose the national 
group’s position on the issue. 

The intelligence agency and the 
liberties union have -both testified in 
support of the Bouse version of the bill, 
and this harmony has' played a major 
'role in the bill’s progress through Con- 
gress. • "*•’ - * - . v . V - • 

The California affiliate’s objections 
center on provisions in the bill that it 
contends would almost eliminate the 
right of Federal judges no review ad- 
ministrative decisions of the C.IjA. 

* A second criticism is the belief that if 
the proposal wins Congressional ap- 
proval, a n umber of other in tellig ence 




agency Is required to search all of its 
files when it gets a request under the 
Freedom of Information Act. The. 
agency is then permitted to delete cer- 
tain kinds of classified information. 
Under the House'proposal, the agency 
would be excused from searching sev- 
eral specific files from which informa- 
tion is rarely, if ever, released. *, ‘ 

Supporters of the legislation contend 
that by exempting the C.LA. from, 
making what are usually fruitless 
searches, long deiays in. answering 
other requests would be reduced. Crit- 
ics, however, argue that if the legisla- 
tion becomes law, the intelligence* 
agency would avoid disclosure of more 
and more information by placing it in 
exempted files. * _•■ 

Mr. Glasser said that if the questions ! 
raised by Meir Westreich, an Orange 
County lawyer representing the organi- 
zation’s southern California affiliate. 


and law-enforcement agencies would 
request the same kind of exemption 
from the information act, a law estab- 
lishing the general principle that the 
public has the right to read almost all 
Government documents. 

Ira Glasser, executive director of the \ were found to be valid, he would witb^ 
national A.C.L.U.; said he had asked jdraw* the union’s backing. 


lawyers in and outside his group who _| 
1 specialize in cases of freedom of infer-:’ 
mation to assess these objections. ‘Tm 
trying to do a serious review of their* 
claim,” be said. 4 This is a process that ■ 
is quite* normal. ” . - - - - 

Mr. Glassersaid the review would in- 
volve the three lawyers* who act as the 
A.C.L.U.’s general counsel.. 


"If everyone convinces me that *we 
were all wet in our first position, that's 
the end of it,” he said in an interview;-* 
Mr. Glasser said the general counsel,' 
Frank Askin, a la\v jprofessor atJkuU’ 
gers University; Lawrence Herman, ** 
law professor at Ohio State, and HarC 
net Pilpel,* lawyer in private practice 
in New York City, were trying taocna-": 
Mark Lynch, an expert for the civil 1 P 1 ?* th^eir review quickly. *.. r 
liberties group on the freedom of inf or- ^gislauon has not attracted, 

mation law, characterized the review ; ^de cnticnsm. Among those who op-' 
as a preliminary. inquiry. He said the j P 05 ** 5 ^however, w ere Jack Landau of. 


group would reconsider, its stance on 
the bill only if the criticism was found 
to-be merited. 

A-l- — . .. - - r. ■. 

f- *VIt is unlikely there can be any criti- 



the Reporters Committee for the Free- 
dom of the Press and Samuel R. Gan>-f: 
mon, a former ambassador who spoke- 
for the American Historical Assorted 
tio nr^ ^ 


i '"rtelegislaticm"ex«nptihg the intelli^j 
gence'ageDcy from some* provisions oT*j 
the information ac^has been approved ?. 
by the House Intelligence Committee *; 
and the Bouse Government Operations ■ 
Committee. It may/ come to the Door 1 
soon under a procedure -that requires n 
approval of two-thirds of the members .■•j 
to pass.,Tbe Senate already has passed : 
[its version of the bilL-*^— ">j 

[^Tinder ^current Claw, the ' intelligence;! 
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•Meir J. Westreich 
Attorney at Law 


A W CENTER 


KEMORAN DUM 

\ 


Jean Greenwood 
Legal Assistant 


July 31, 1984 


TO: ACLU Affiliates 

Members, Board of Directors of ACLU (National) 
Ira Glasser, 

Executive Director of ACLU (National) 

Wort Halperin, Executive Director of 
National Security Project 

FP.OM: Meir Westreich, Member, Board of Directors 

of ACLU-Southern California, Member, 
ACLU-SC Committee on National Legislation 


Policy Proposal of ACLU-Southern California 
on CIA-FOIA Bill - H.R. 5164 


In reviewing the H.R. 5164 materials (CIA-FOIA Bill) we 
became concerned about the memorandum from Mort Halperin to 
Ira Glasser, dated June 15, 1984, on the subject of South 
ern California's Questions on H.R. 5164." This memoranoum, 
which apparently was c irculated . to all of the affiliates 
and national board members in response to your letter ex 
plaining our affiliate's opposition to H.R. 5164, is m 
accurate in material respects, and seriously underestimates 
the damaging aspects of the CIA— FOXA bill-. 


For the reasons set forth below, ACLU-Southern California 
urges the national ACLU. to reverse its position on H.R. 
5164 (even as amended by House committee on July 28, 1984) 
and oppose its enactment. While such a course of action 
would be awkward, to say the least, it would nevertneless 
best serve our mutual goals of preserving the FOIA and the 
integrity of our constitutional process of judicial review 
over executive misconduct. 
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1 . Judicial Review 

Mr. Halperin minimizes the significance of the 
judicial review provisions in H.R.' 5164, concluding 
that - : 

. . . Thus, although this bill alters normal 

procedure for discovery with respect to two 
issues, it will not alter the information we are 
able to get during litigation. 

Finally, contrary to what Ramona's letter im- 
plies, the; legislation in no way restricts the 
court ' s ability to ‘conduct an. in camera inspection 
and the committee report emphasizes this and sug- 
gests that courts should conduct in camera reviews 
when necessary. 


A. • What limitations on judicial review are in 
tact enacted by H.R. 5164? 


1 . 


Discovery : (Defini 

to the process by 
information, often 
in preparation for 
merits . ) 

a . 


"Discovery" refers 
a litigant obtains 
the other litigant, 
or hearing on the 


t ion: 
which 
from 
trial 


Depositions : Any litigant in the federal 

courts is entitled to take depositions 
of parties and/or witnesses, by oral or 
written examination, without court 
order. Under H.R. 5164 , any litigant 
seeking to enforce its terms may not 
take any depositions whatsoever, not 
even by court order. 


b . Agency Deposition : Any litigant in the 

federal courts may take a deposition 
from a public entity or agency by re- 
quiring the e nt i ty/age ncy to produce for 
deposition a person who has knowledge of 
a reouested subject, and who has author- 
ity to speak for the entity/agency. 

Under H.R. 5164 , any litigant seeking to 
enforce its terms may not depose the 
CIA, not even by court order. 




c . 


Interrogatories : . Any litig 

federal courts is entitled 
written interrogatories to 
without court oroer. Unoer 


ant in the 
to submit 
any party, 
H.R. 5164 , 
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any litigant seeking to enforce its 
terms may not submit any interrogatories 
whatsoever, not even by court order. 


o. Production of Documents : Any litigant 

Tn the .federal courts is entitled to 
submit requests to a party that such 
party produce documents or things for 
inspection/copying, without court order. 
Under. 5164, any litigant seeking to • 
enforce its terms may not request pro- 
duction of documents or things, not even 
by court' order, unless and until the 
litiaant has already- proved his/her 
claim that the CIA has acted improperly 
under the terms of H.R. 5164. Produc- 
tion of documents that occurs only after 
prevailing on the merits is not dis- 
covery." • 


e . 


Reouests for. Admissions : Any litigant 

in the rederal courts is entitled to 


submit requests to 
party admit certain 
5164 , any litigant 
its terms may submit 
sions. This is the 


a party that such 
facts. Under H.R. 
seeking to enforce 
requests for aarais- 
sole discovery tool 
and 


permitted under H.R. 5164, and is nearly 
useless if the litigant cannot employ 
other discovery tools to (i)' obtain 
information, and/or (2) ask for explana- 
tion of any denials. 


f. Scoue of Discovery ; Any litigant in the 
federal courts may pursue discovery of 
any information reasonably calculated to 
lead to relevant evidence, that is not 
privileged, and which is reasonably 
accessible to or within the control of 
the party or witness -from which it is 
sought. Under H.R. 5164 , any litigant 
seeking to enforce its terms has no 
effective aiscovery rights whatsoever 
except to seek confirmation of facts 
already known to the litigant. 


Privi leue : When a party or litigant 

asserts^ that the information sought in 
federal litigation is privileged, the 
party asserting the privilege has the 
buroen of asserting it and showing its 
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applicability; further, the privilege 
must be asserted by a ranking official, 
who must make a • particularized showing 
as to each document or subject sought, 

H often subject to in camera . review to 

test the validity of the asserted priv- 
ilege; further, a spurious assertion of 
pr ivileue can lead to sanctions against 
\ the party or witness asserting the 

privilege. Under H.K. 5164 , £ny liti- 
gant seeking to enforce its terms has no. 
effective discovery rights that can be 
denied, spuriously or otherwise, and the 
CIA is relieved of any burden of proof 
whatsoever. 

2. Right to Initiate and Conduct Litigation ; 

a. Complaint : Any person may. file a law- 

suit in federal court, on the unverified 
(unsworn) signature of counsel only, 
provided the complaint states sufficient 
facts which, (1) if true, would entitle . 
the plaintiff to the relief sought, and 
(2) places other parties on notice of 
charges and relief sought. Only after 
reasonable discovery may a plaintiff be 
obliged to support his/her complaint by 
sworn submissions based upon personal 
knowledge or admissible evidence (by 
summary judgment motions). Under H.R. 
5164, a litigant seeking to enforce its 
terms cannot file an action unless 
he/she is able, prior to filing the 
lawsuit, to prove his/her case by sworn 
submissions reflecting personal knowl- 
edge or other admissible evidence (pre- 
sumably referring to the Federal Rules 
of Evidence). 

b. In Camera Hearings : Normally, in camera 
hearings (in the" - judge's chambers) are 
employed to permit the court to examine 
documents sought by one party when 
another party or witness claims that the 
documents are privileged. However, in 
camera hearings are available only after 
an action is filed. Under H.R. 5164 , in 
order to file in the first place, a 
plaintiff must be able to prove his/her 
case by sworn submissions on personal 
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c . 


knowledge or other admissible evidence, 
without benefit of any discovery what- 
soever. This will limit in camera 
hearinos to those few cases when a liti- 
gant seeking to enforce H . R. 51 64 can 
prove a violation prior t o filing the _ 
action. 


Hearinos on the Her i ts : 


In normal 

federal litigation, "the rule provides 
for personal testimony, with the right 
of all parties to examine parties and 
witnesses, whether in court or by depo- 
sition which is submitted to the court. 
Under H .R. 5164 , this- proceoure is all 

but abandoned: 


(i) 


( 2 ) 


d. 


The court" is instructed to employ 
sworn submissions (affidavits or 
declarations under penalty of per 
jury) "to. the fullest extent prac- 
ticable" ; 

All sworn submissions of plaintiffs 
suing the CIA must be based upon 
"personal knowledge or otherwise 
admissible evidence"; however, CIA 
-sworn submissions need only demon - 
strat(e) . . . that exempted opera- 

tional "files likely to contain 
responsive records currently perform 
the functions" defined as opera- 
tional records (emphasis added). 

There is no requirement that the CIA 
affidavits meet the strict rules of 
evidence, as required of plaintiffs, 
and apparently the CIA need only 
"demonstrate" "current" compliance • 
with the law to meet its burden. 

Remedies: In most federal litigation,. 

any pi xty who fails to comply, in good 
faith with reasonable discovery requests, 
or who otherwise willfully or vexatious- 
lv multiplies or extends proceedings, or 
who otherwise engages in dilatory or 
obstructive tactics, can be as *®* S *£ t 
various forms of. sanctions by the court, 
to compensate the injured party and to 
ensure that such conduct will not be 
repeated. Under H.R. 5164 , the sole and 
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B. 


C. 


D. 


exclusive remedy that the court can 
order is that the CIA search and review 
the files that it. had improperly failed 
to review in the first instance; further^ 
it appears -that the CIA prevails so long 
as it is in "current" compliance with 
H.R. 5164; further, the CIA can require 
the dismissal of the action, at any time 
and in its sole discretion, simply by 
agreeing to make the requested search. 
Thus, there is no penalty, for ^delay, 
obstruction, or any violation of H.R. 
5164. 

What should be axiomatic to -'ACLU is that a right 
that is not enforceable is hardly a right at 

all. 

ACLU has numerous policies, and the courts have 
issued countless rulings, which have deemed 
discovery as fundamental to due process of law. 

We know of no other law that bars virtually all 
discovery to a litigant in an action against a 
public entity;- that requires a litigant to be 
able to prove his/her case prior to filing the 
case; that requires one party to conform his/her 
evidence more closely to. the rules of evioence 
than another party; that bars a feoeral judge 
from imposing penalties on parties who deliber 
ately or willfully obstruct, delay or urge 
frivolous postures; or that permits a party to 
avoid adverse consequences . of its improper 
conduct by unilateral dismissal. 

Discovery in FOIA cases is not as severely 
restricted as Mr. Balperin suggests. Perrunc- 
tory depositions and interrogatories which are 
designed solely to obtain preliminary in orma 
tion as to whether a particular category of 
files exists, or the names and titles of' cus- 
todians or relevant witnesses, can generally be 
had without too much difficulty, and may be 
extremely valuable. While this information is 
collateral and foundational, it is often neces- 
sary for a reasonable opportunity to identify 
the files or documents sought. Furthermore, the 
burden of limiting discovery under normal rules, 
and in present FOIA cases, is on the party 
resisting it, i . e • , the CIA. 
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pr^Bcsal on 


lir. Halperin is simply -hen he^apes 

that a litigant under B.R. court . The 

various forms of Y disco very altogether, 

nand'gives 6 the^ court no" discretion to order that 
discovery . 

Mr. Balperin's contentio^thatidiscovery^imita- 
tions unaer H.R. SI nerlv placed 

that documents have bee ^ or th * t files have 

solely in aesignatea t not with- respect 

been improperly ’ desl 2htther files relate to the 
to other issues a abuse investigation" ‘is 

subject matter o ^ urepise language of H.R. 

s imply in * ccura h J d i SC overy limitations apply to 
5164 is that the disc ® v */ f f r _l hs (3) and (4) of 

" proceeomgs unaer ^ t ; Q « ( P 3 ) when a complain-. 

this subsection f ^ records were improp- 

ant alleges that requested recoro^^ 

erly withheld because of ^°P er £ and -(4) 

solely in exempt e that re auested records 

when a complainant all g becau se" of improper 
were improperly withheld ii*s - These two 
exemption of ^“ationa^f ties • ' gamut of issues 
paragraphs cover th nt « and "improper 

relating to -improper placement^^ Mr . 

exemption' and_ are no 1 ' ent and improper 

Halperin, -to improper P . To put it 

^.'nnation of ex em pted fU 2£- ? that the 

CIA has conducted abuse in ^ ^ take deposl - 

denies having maae will conduct true .ois- 

tions of CIA em P io ^ e r ev i d ence with which to 
covery, to obtain the eviu 

prove it. 


Therefore, ACLU's 


" insistence" 


on " oe 

novo review- is jJ^^^b^VucVeed^n 
litigants who might c egreg ious violations by 

litigating even the) nos g 9 resources to 

the CIA will be th se w^t :h * eans# . and who 
obtain information b y exhaus ting litigation— 
can afford expensive is 'frivolous or 

-even when the posture of the CIA 

illegal on its face. 


Thus, we can state categorically 
limit the information that will 
in an action unaer H.R. 5164. 


B.R. 5164 will 
be discoverable 
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Furtnermore , while Hr . 

-cuct , - — 

spection," it does: 


1. 


1 - jnafina discovery, the 
Vastly reduce, by elim whic b a litigant can 
number of situations xn ^ n-and courts 

request -^f^lnduct such inspections 
do not generally 
without a request; 

. to Drove his/her case 
Require a plaint if- P occur— in fact, 

> viev? even occurs: 
vastly reduce the . nu ^ e ^ nS ° u f rTn ounta^le 

will be fi^d by raising -sur. ularly 

obstacles to many y 

those of limited means. 


4 -hai- ACLU is endors- 
What is most disturbing is a bill which will 

• _ f or the very t^ rst entity from suit. 

effectively immunize a pu^ ^ responsibility. 

• substantial ar matter of this bill/ 

Forgetting even the .v^ct -tt.r i 

aC LU Should never su P p °£ f selectively P erm . lt: * ‘ 
establish the P^ 0 * 0 ® 1 ! t0 Q ls to be employed in 
■ fng certain 1^ ^ atlon Q0 ^ e nt . If 

USions against the gover provide the 

rules of »«£"«, protection. 

Government witn 

.a we will see subsequent 
If this bill is enacted, . other actions 

efforts to Unit discovery ts are already 

tgeinst the 9° v « n " t e b n e t ' c oSern over unfortunate, 
too solicitous Of the ,. rriene d by lawsuits under, 
“file officials overburdeneo y Ri hts Acts, 

?ie constitution and the , C to th . burdens 

^ - -nui- 

ri y ning £ its St e r f U ft=U 9 noy by-, elimination of « ' 

covery tools. 


2 . 


illegal 
CIA has 


i at conducting 

The CIA has ne Y® r bast. nC furthermore, th ® , { n^ely 
activities ^ the on ? inu ; s to engage, and wi * 

always engaged, cent £Ctivi ties that are 

continue to eng r^ent, but which 

lawful by tnc y 


we 


oi ^ — 

deem to be 
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violations of can 

beyond constitutionally q£ either ^ 

therefore assume foreseeable future. Thus, the 

Will continue for ^ he ^ tions « under H.R. 5164 are 
"definitions" and rest ^ . effectively enforced, 
only so good as they ' can be ^ttec^ ^ ability 

This bill certainly those areas addressed by 

to enforce, at least .as ^^^stant ia!!y the en- 

the bill. It in . are otherwise available in 

forcemeat mechanisms that are °t 
all other lawsuits agains 

, C n from time to time, w ll^ 
Assuming that the 'faith, particularly when it 

conduct itself in n nme stic intelligence work or 

engages in unlawful comes assume that the CIA 

covert activities, we can misinterpret this bill 

..will find creative crafted definitions and 

of 

°bU n» W r meaningless intellectual 

exercise. 

, w &rLU codify something 

Furthermore , since when does <=LU J tedly ru le 

into law simply be “use support statutes for the 

in that fashion? Do we weans of execu- 

death penalty — with P erl \ p _ b use the courts have . 
tion as an "^^“Constitutionality of the- death 
repeatecly upheld t become firm in their newly 

penalty? If ^ he f _??h exception to the exclusionary 
fashioned good to. draft legislation that will 

rule , shall we then he: lp h f "* e p t ?on , but which also 
minimize the impac cour ts were to restrict dis- 

codifies it? I litiqants, beyond enforcement 

Vben 9 Modify /hat into statute 

as well? 

Only one reason is heard for search and 

Ti le relieve o—ned ^t Lna-l files, 

review responsibii it l J ithin which to search ana 

they will have more time be ab le to make 

review other files, «n there *°** qwM and r - educe 
more timely response s Assuming this to be, a 

the existing lengthy backlog^ } 9 £ the ju5t i- 

fair trade-off . ( and r ^ 5tr ic ' t ing judicial review by 
fication for also restrictions on the judicial 

adding all those novel restr ^ exchanye for 

agree ing D to ? thos^pe^rrficious provisions? 
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3 . CIA Backlog 

Mr Halperin states, with finality: "There was 

Mr. naipei xu 5164) to eliminate 

is no other way. (but h.K. : > XOH, n 

backlog and speed up the process. 


and 

the 


To the contrary, steps coula be taken immediately 

which would "eliminate the backlog and speed up the 

process . " 

_ Tnrrease Staffing: Congress could always in- 

crease stattin T^prouided for FuIA functions.' 

b. Strengthened Judicial Sanctions: Congress could 

enact'civil and/or criminal penalties (as op 
posed to the generalized penalties available for 
all federal litigation) for individuals and/or 
the CIA when there are willful obstructions or 
delays in the performance of FOIA responsibil- 
ities. Deterence should be a popular philosophy 
around our "law and order" capital right now. 

Tn anv case, even if we cannot obtain these alterna- 

£ f 

quate funding or enforcement. weakened by 

have supported have been materially weaken d y 

inadequate funding or enforcement. bometimes^^ ^ 

the decent, Ind completely unexpected, strengthening 
Of the Voting Rights Act during^ the Reagan Aomlnis- 

tration. 

While it is arguable that well-funded organizations 
will not suffer much under this new bill, the vast 
mijori?y of Americans and political-social groups 
will be unable to pursue their 
5164. ACLl) should not encourage 
which presume that ACLU and other 
will always be able to afford a 
Project" or a Mort Halperin. 

Recent committee amendments to H.R. 5164 require the 
CIA to reTort for two (2) years to Congressional 

oversight committees concerning etzortS ^4 

thp hsrkloa of FOIA reauests.. Once agfiin f H.K. b 
provides nl effective means for the to on- 

force the provisions of the statute. 


rights under H.R. 
enactment of laws 
civil libertarians 
"National Security 
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The pubUc must d r^y ^cTthe 

sur t £i°?.:?tS5: 

thl^committees have failed to act h «* t ?n°e xis ting 

-».s 

than^one .ore unenforceable 
promise of future remedial action. 

S C “‘t“ h "I not 1 danger oust S uYlfwe .^d Yeefto 

vas agreed .sfvenYhTunYsY ied 

,r t rigntening ftnd *£. h bfn ll 

restrictions on judicial ^evie , worthy of our most 
hp comDletely unacceptable, ana worrny 
vigors efforts to -prevent its enactment. . 

If we tail to oppose the bill, 'and Prevent its 
enactment, we predict that we will see a repetit 

against Yr' «i“»° “ Huf ^ 

repetition will be severe: ly compr -a« - * * ^ 

identification with this dux ® , 

author . 

The issues P res ented by H.R. Sie^gust^lfy “Yli—by 

^ t :irrTeLs et |ha r t tS we" =a°n e£ ernplo 9 ! to that end, 
consistent with our own principles. 


1. 


2 . 


We suggest therefore ‘ that national-. 

Take all feesible steps to reverse national ACLU 
policy ; and 

Employ our resources to the ^Ss' 

in2ar?ante C d attack on both the FOXA end the iudi=ial 
system. 


MJW/bc :as 
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